SLEET, Digtrict Judge
l. INTRODUCTION

Eddie Lee Maxion, J. (“Maxion”) is currently incarcerated at the Delaware Correctiona Center
located in Smyrna, Delaware. On October 3, 1996, Maxionfiled a petitionwiththe court for the issuance
of a writ of habeas corpus pursuant to 28 U.S.C. § 2254 (the “Origind Pdtition”) (D.I. 1). The
Respondents timely filed a response on January 31, 1997 (D.I. 14). Maxionfiled amotion to amend his
petitionon April 28, 1997 (D.l. 22). TheHonorable Roderick R. McKevie granted the motion to amend
onDecember 18, 1997* (D.1. 27) and deemed the petitionamended (the “ First Amended Petition”) (D.1.
24). Before the Respondents answered the First Amended Petition, Maxion filed a second motion to
amend on September 10, 1998. (D.l. 32). The court was reassigned this matter September 28, 1998
(D.I. 36). The Respondents timely filed a response to the First Amended Petition on November 3, 1998
(D.1. 37). The court granted Maxion’s second motion to amend his petition on December 6, 1998 (D.I.
41) and deemed it amended (the “ Second Amended Petition”) (D.l. 33). The Respondentstimely filed a
response to the Second Amended Petition on January 18, 2000 (D.l. 44).

Maxion rases the following damsin dl his petitions

1 Thetrid court improperly gave the jury an Allen charge that violated due process by being
coercive and “tacitly prgudicid”.?

Although Judge McKelvie granted Maxion’s motion to amend, he denied Maxion's requests for
discovery and an evidentiary hearing. Seeid.

Maxion' sfifth daimin his First Amended Petition is phrased differently but raises the same issues—he
dlegesthat the trid judge improperly ingtructed the jury and entered the jury room during deliberations.
The court will consolidate the two claims for discusson purposes.



2. The trid court violated the Due Process and Equa Protection clauses of the Fourteenth
Amendment by denying Maxion's request to funds to conduct DNA testing.®

3. The trid court committed error by alowing an FBI agent to testify on the frequency of
pubic “hair tranfers.”

4, Thetrid court erred by not sequestering the jury during its deiberations.
5. Maxion's kidnaping charge should be reversed for insufficient evidence.

6. The State withheld forendgc serological reports with “negative results’ in violaion of its
discovery obligations.*

7. The State violated Maxion’sright to a speedy trid.

8. Thetria court did not permit cross examination of the victim.

0. Defense counsd at tria was condtitutiondly ineffective since he (1) filed a brief under
Dedaware Supreme Court Rule 26, (2) did not object to testimony by the victim, and (3)
did not object to testimony by Dr. Mary Eberhardt.

10. Maxion's appellate counsel was condtitutionally ineffective since he failed to pursue a
Brady claim despite Maxion’ s request he do o.

11. Maxion's arrest warrant was invaid for lack of jurisdiction.

12.  Thedate courtsimproperly applied Delaware Superior Court Criminal Rue 61 and state
habeas procedure.

3Thisdam issmilar to daim sx, dthough it is actualy the reverse. Claim two focused on the Sa€e's
falure to provide funds to conduct DNA testing on phantom genetic materid, while clam six argues that
the state withheld forensic reports that show the lack of genetic materiad.  Compare Section VB2,
with Section IVB3.

“In his Firs Amended Complaint, Maxion raises asimilar dlaim but couches it in terms of the State's
obligations under Brady v. Maryland, 373 U.S. 83 (1963), and argues that his attorney was
condtitutiondly ineffective for failing to request the evidence. The court will, therefore, consider the two
clamsasonein addressng theissue.
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13.  The state courts improperly denied Maxion's motion for a new trid based on newly
discovered evidence and ineffective assstance of counsd for failure to discover the new
evidence.

14.  The trid court improperly admitted the testimony of Dr. Eberhardt since it was unduly
preudicid.

15. A violation of the Fourth, Sixth, and Fourteenth Amendments since Maxion was never
indicted for the crimes with which he was charged.

After conddering the parties submissons,® the court finds that dl of Maxion's dams are
proceduraly barred or otherwise lack merit. Therefore, the court will dismissthe petition and deny the
relief requested.

. BACKGROUND

On March 22, 1990, Theresa Lewis (“Lewis’) waswaking to a friend's house in Wilmington,
Delaware. As she neared the lower end of the Market Street Mall, Maxion called her name and asked
her to come over to him. Prior to this event, Lewis had only met or seen Maxion twice before® When
Lewis approached Maxion, he told her that her grandmother wasill and wanted to see her immediately.’

Maxion further offered to give Lewis arideto her grandparents house. Thetwo then walked around the

*Maxion submitted a response to each of the Respondents answers without first requesting — or
receiving — leave of the court (D.l. 21, 38, 45). Given Maxion's pro se status, the court has reviewed
each of Maxion’sresponses. Most of Maxion's responses either repeat arguments asserted in his
various amended petitions or are non-responsive to the Respondents arguments. The court
incorporates by reference al of Maxion arguments that are new or are otherwise respongve to the
Respondents positions.

The firgt time was when Lewis grandfather “briefly introduced” Lewis to Maxion in approximately
October, 1989. The second time was the day before the incident, March 21, 1990, when Lewis saw
Maxion drive past her.

"Maxion claimed that he had just spoken with Lewis grandfather who conveyed the information to him.
Lewislater learned that her grandmother was not sick.
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corner to Maxion's car. Since Maxion's car was damaged on the front passenger sde, making the front
passenger door inoperable, Lewis had to enter the car viathe driver sde door and climb over the seats.

Asthe two begandriving, Lewis redized that Maxion was going in the wrong direction and asked
himwherehhewasgoing. Maxion responded by telling Lewisthat he needed to speak with her. Lewisthen
asked Maxionto take her home; arequest heignored. Maxiondrove to adirt path off of East 12th Street
and parked his car inaremote, deserted areaSituated under I nterstate 495, near the Amtrak railroad yard.
As so0n as he stopped the car, Maxion began to accost Lewis. Lewistold Maxion to stop but she was
unable to open the passenger door to get out of the car (it was broken). As Lewis began to cry, Maxion
pushed her seat back, climbed on top of her, and engaged in vagind intercourse®

Maxionthenasked Lewis where she wanted to go and she told himto take her back to the Market
Street Mdl, whenshe had initidly seenhim. As he drove, Maxion offered to pay Lewisfor her “ services’
and to buy her a dress; she refused both “offers” When Lewis got out of the car, she memorized the
license plate number of Maxion’'scar. Lewisproceeded directly to afriend’ shouse and informed her what
happened. The police were called immediately. Whenthe policearrived, Lewiswasarying. Shetold the
police Maxion' slicense plate number and provided an accurate description of the car.® Lewis then went
tothe hospitd. At the hospitd, the examining doctor found asmall tear onamusclein Lewis vaginawhich

was covered withadrop of fresh blood. The doctor testified at trid that it was possible the tear came from

8Prior to intercourse, Maxion insarted his fingersin Lewis vagina severa times.

“The police subsequently confirmed that the plate number Lewis provided them was for a car registered
to Maxion.
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the insertion of afinger or penis, dthough the examinationcould have reopened the tear and produced the
fresh blood. The doctors did not find any semen or foreign hair on Lewis.

At trid the State introduced carpet fibers found in Lewis pants, underpants, brassiere, coat and
socks. The State also had an expert testify about the method of collection of the carpet samples from
Maxion's car, aswell as hair samples from Maxion. The evidence, dong with Lewis dothing, was sent
to the FBI laboratory for andyss. The FBI analyssfound thefibersdiscoveredin Lewis clothes matched
samples from the carpet in the front passenger seat of Maxion'scar. The FBI, however, was unadle to
find any of Maxion's hairs on Lewis clothes (a “har transfer”). At tria an FBI expert testified, over
objection, that hair transferswere uncommoninthesetypes of cases and that the lack of suchafindingwas
not unusud. The FBI expert dso sated that they found no genetic materid on Lewis' clothes with which
to conduct a comparative match.*°

According to Maxion' s testimony &t trid, he and Lewis had a platonic relaionship which ended
in gpproximately February, 1990 when Maxion told Lewisto stop caling him. He stated that on March
21, 1990, the day before the incident, Lewis had asked Maxionfor aride severa times and he eventualy
relented. Maxion'sgirlfriend, RitaFodter, testified that on the day of theincident she had Maxion’scar dl
day. According to Foster, on her way to work she dropped Maxion off around 6:45 am. a the
Longshoreman’ sHall in Wilmington, met imfor lunchnear abar on South Claymont Street, and returned

to her job (dill with Maxion’s car). Foster met Maxionaround 3:40 p.mand the two went home and then

19As noted above, the State collected genetic material from Maxion and sent it to the FBI so it could
attempt a DNA test.
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to Castle Mdll. This story flatly contradicted Maxion’s satement to the police regarding his whereabouts
on the day in question.**

On February 25, 1991, Maxion was convicted in the Delaware Superior Court of first degree
unlanvful sexua intercourse and firg degree kidnaping. The Delaware Supreme Court affirmed the
convictionondirect gpped. SeeMaxionv. State, 612 A.2d 158, 1992 WL 183093, (Dd. July 22, 1992)
(Maxion ). Maxion then filed hisfirst motion for post conviction relief whichwas denied by the Superior
Court and affirmed by the Delaware Supreme Court. See Maxion v. State, 628 A.2d 425, 1994 WL
424138 (Dd. Aug. 11, 1994) (Maxion I1). Maxion's second through fifth motions for post conviction
relief werea so denied by the Superior Court and affirmed by the Delaware Supreme Court. See Maxion
v. State, No. 10, 1994 (Ddl. Sept. 19, 1994) (Maxion I11). The Superior Court denied Maxion's Sixth
motion for post conviction relief and the Delaware Supreme Court affirmed the denid. See Maxion v.
State, 648 A.2d 425, 1994 WL 397566 (Dd. June 30, 1994) (Maxion V). His seventh motion for post
conviction reief met with the same fate, Maxion v. State, No. 197, 1994 (Ddl. Jan 27, 1995) (Maxion

V), asdid his eighth, Maxion v. State, 686 A.2d 148 (Del. 1996) (Maxion VI).%?

\When the police interviewed Maxion the day after the incident, he stated that he had been in Newark,
Deaware the entire day of the incident.

2In Maxion VI, the Delaware Supreme Court dso affirmed the denia of Maxion’s motions for anew
trid. See Maxion VI, 686 A.2d at 151. In addition, Maxion filed at three petitions for the issuance of
awrit of mandamus with the Delaware Supreme Court which were dl denied.  See Petition of
Maxion, 676 A.2d 905, 1996 WL 69810 (Del. Feb. 1, 1996); Petition of Maxion, 670 A.2d 1339,
1995 WL 715515 (Del Oct. 23, 1995); Petition of Maxion, 670 A.2d 1339, 1995 WL 567040
(Del. Sept. 11, 1995).
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[11.  STANDARD OF REVIEW

Because Maxionfiled his habeas petitionafter April 24, 1996, the terms of the Anti-Terrorismand
Effective Death Penalty Act of 1996 (“AEDPA”) apply. See, e.g., Lindhv. Murphy, 521 U.S. 320, 326-
27 (1997). Under AEDPA, ahabeas petitioner who isincarcerated asaresult of astate conviction cannot
obtain relief unless the decision of the state court was ether “contrary to, or involved an unreasonable
goplication of, clearly established federd law as determined by the Supreme Court of the United States’
or “wasbased on an unreasonable determination of the factsin light of the evidence presented inthe State
court proceeding.” See28 U.S.C. § 2254(d); seealsoMatteov. Superintendent, SCI Albion, 171 F.3d
877, 880 (3d Cir. 1999); Dickerson v. Vaughn, 90 F.3d 87, 90 (3d Cir. 1996); Finch v. Shyder,
Civ.A.No. 98-537-SLR, 2000 WL 52162, at * 3 (D. Dd. Jan. 10, 2000). The AEDPA asorequiresthat
the court afford substantid deference to factud findings and legd determinations made by state courtsand
places the burden on the petitioner to rebut the presumption by clear and convincing evidence. See 28
U.S.C. § 2254(e) (as amended); Dickerson, 90 F.3d at 90.
V. DISCUSSION

As mentioned above, Maxionhasraised 15 clams for federdl habeasrdlief. Of the 15 clams, dl
of them, except clamsthree, deven, and part of nine areexhausted. Thecourt will firg briefly discussthe
unexhausted claims then proceed to address the exhausted claims.

A. Exhaustion Requirement

The court must determine whether Maxion has exhausted dl available state remedies. See 28
U.S.C. § 2254(b)(1)(A). A clam is consdered exhausted if it has been fairly presented to the Sate's

highest court, either ondirect appeal or inapost conviction-proceeding. See Lambert v. Blackwell, 134
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F.3d 506, 513 (3d Cir. 1997) (dting Evansv. Court of Common Pleas, Delaware Co., Pennsylvania,
959 F.2d 1227, 1230 (3d Cir. 1992)). To have fairly presented a claim, Maxionmust have submitted to
the state court boththe legd theory and the facts that are “ substantialy equivaent” to those asserted in his
federa habeas petition. See Doctor v. Walters, 96 F.3d 96 F.3d 675, 678 (3d Cir. 1996). Maxion
bears the burden of establishing that the exhaustion requirement has been satisfied. See Landano v.
Rafferty, 897 F.2d 661, 670-71(3d Cir. 1990). Uponexamining Maxion'slengthy list of clams, the court
findsthat three, eleven, and part of nine are unexhausted. Furthermore, the court concludes that Maxion
has falled to saidy the both the*cause and prgudice” and the “fundamentd miscarriage of justice”’
exceptions to the exhaudtion requirement.* The court will briefly discuss each daim in turn.
1 Claim Three: Testimony By FBI Expert on Hair Transfer Statistics
a. No Federal Issue Raised Before the State Courts

In his federa petition, Maxion argues that the trid court (1) “committed a plain error” by not

exduding expert testimony froman FBI agent regarding the frequency of pubic hair transferssncethe State

did not provide aexpert report prior to trid, (2) abused its discretion by dlowing “irrdevant” tesimony on

Maxion has not produced any evidence — beyond conclusory assartions—in any of hisclaimsto
support afinding thet failing to hear his petition would condtitute a “fundamental miscarriage of justice’.
See, e.g., Coleman v. Thompson, 501 U.S. 722, 750 (1991); Murray v. Carrier, 477 U.S. 478,
496 (1986). Asthe courts have repeatedly stated, this exception is reserved for claims of actua
innocence. See, e.g., Schlup v. Daleo, 513 U.S. 298, 327-28 (1995); Linesv. Larkins, 208 F.3d
153, 166 (3d Cir. 2000). Throughout his petition, Maxion has neither directly asserted his innocence,
nor adduced sufficient evidence to overcome the high burden he faces. See Schlup, 513 U.S. at 327
(stating that “[t]o establish the requisite probability, the petitioner must show that it is more likely than
not that no reasonable juror would have convicted him in light of the new evidence.”). Since the court
concludes that none of Maxion's claims suggest actua innocence, the court will not discussthis
exception to the exhaustion requirement asit relates to each clam.
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har transfers, and (3) abused its discretion by dlowing the FBI agent’ s testimony without requiring the
State to lay aproper evidentiary foundation. See Origind Petition, a 15. Although Maxion raised these
argumentsinthe state courts, he failed to cast theminfedera or condtitutiond terms, ashe did inhisfedera
petition.’* The Delaware Supreme Court rejected al of Maxion's arguments on state law evidentiary
grounds. See Maxion I, 1992 WL 183093, at *2 (dating that FBI agent’s testimory was not expert
opinion on facts of case so State did not need to disclose testimony prior to trid or lay foundation and
concluding that testimony was relevant and “wholly proper”).

A state court ruling onan evidentiary maiter only warrantsfederal habeas rdlief whenit rendersthe
trid so fundamentally unfarr asto deny the defendant hisright to due process. See, e.g., Mayesv. Gibson,
210 F.3d 1284, 1293 (10th Cir. 2000); Spivey v. Rocha, 194 F.3d 971, 977-78 (9th Cir. 1999);
Jacksonv. Johnson, 194 F.3d 641, 656 (5thCir. 1999). Asthe United States Supreme Court has made
clear, however, “[i]f ahabeas petitioner wishesto damthat an evidentiary ruling at a state court tria denied
him the due process of law guaranteed by the Fourteenth Amendment, he must say so, not only in federd
court, but in tate court [aswell].” See Duncan v. Henry, 513 U.S. 364, 366 (1995). Admittedly, a
defendant who is appeding his convictionneed not refer directly to the United States Congtitution in order
to informthe ate courts that he is presenting a clam based onfedera law. See McCandlessv. Vaughn,
172 F.3d 255, 261 (3d Cir. 1999). For example, if adefendant raisesadaminterms that are so specific

that they “cal to mind a specific right protected by the Congtitution,” then he is usudly deemed to have

“Maxion’s federd petition states that these violaions “usurped . . . [hig] rights to due process and
equa protection . . . . [and t]hese condtitutiond violations tainted the entire trid.” Seeid. Fromthis
datement, the court assumes that Maxion is asserting a Fourteenth Amendment violation.
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presented the federa issue to the state courts. See Evans, 959 F.2d at 1231-32 (relying on Daye v.
Attorney General of New York, 696 F.2d 186, 194 (2d Cir. 1982)). Likewise, asthe Evans court
explained, if a defendant relies on federal or state cases that employ a conditutiona andyss, then he is
generdly conddered to have sufficiently presented the issue. Seeid. Findly, if the defendant aleges a
pattern of facts thet is*“well within the mainstream of condtitutiond litigation,” the courts tend to congder
hisfederd issue to have been fairly presented. Seeid.

Maxion's chalenge to the FBI agent’s testimony failsto alege facts that generdly fdl within the
maingtreamof condtitutiond litigationbecause, asprevioudy discussed, complantsabout evidentiary ruings
generdly fall to warrant federd habeas rdlief. Thus, in order to conclude that he presented a due process
damto the Superior Court, the court must find that he used words that were so particular that they called
to mind a specific right protected by the Congtitution.

Asmentioned above, Maxiondid not assert the denid of afederal right, either directly or indirectly.
The Delaware Supreme Court’s opinion exdusvey discusses Delaware Uniform Rule of Evidence 702
and 705 and focuses on the discretion of thetrid court in its evidentiary rulings.  Furthermore, Maxion's
brieftothe Delaware Supreme Court only referred to state cases devoid of condtitutiond andyss; the court

has been unable to find a single reference to afedera case, satute, or condtitutiona right.™> Findly, the

15Although Maxion states that the evidentiary errors caused him to be wrongly convicted, such a
conclusory assertion iswell short of demondirating that the trid was fundamentaly unfair and that there
was a sgnificant likelihood than an innocent person has been convicted. See, e.g., Anderson v. State,
243 F.3d 1049, 1053 (7th Cir. 2001); see also Bisaccia v. Attorney General, 623 F.2d 307, 312
(3d Cir. 1980) (concluding that state evidentiary errors “are not considered to be of constitutiona
proportion, cognizable in federal habeas corpus proceedings, unless the error deprives a defendant of
fundamentd farnessin hiscrimind trid”).
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State’ sansweringbrief, filedinthe Delaware Supreme Court, does not suggest that the prosecutorsviewed
Maxionasrasng any federa or conditutiona clams. See Brown v. Cuyler, 669 F.2d 155, 159 (3d Cir.
1982) (concluding that state’ sunderstanding of petitioner’ s argument in Sate post conviction proceedings
isrdevant in determining assertion of condtitutiond dlam). SinceMaxiondid not submit to the state court
ather the legd theory or the “ subgtantidly equivadent” factsto those asserted in his federa habeas petition,
the court finds that he did not ‘fairly present’ the issue.’®
b. Causeand Prgudice

Maxion’s falure to raise hisfederd clam in gate court would ordinarily be enough to preclude
review. See 28 U.S.C. § 2254(b)(1)(A). Thisdoes not end the andys's, however, sSince any attempt to
raise it now would be barred by various provisons of Delaware Superior Court Crimina Rule 61(i). See,
e.g., Coverdalev. Shyder, Civ. A. No. 98-718-GMS, 2000 WL 1897290, at *3-*4 (D. Del. Dec. 22,
2000) (collecting cases); see also Section IVA2, infra; see also. notes 19, 23, 24, infra. Therefore,
Maxion is excused from the state exhaustion requirement.

Nevertheless, Maxion mugt first demondrate cause to explain why he did not present thisdamto
the state courts. See Hull v. Freeman, 991 F.2d 86, 91 (3d Cir. 1993); Caswell v. Ryan, 953 F.2d 853,
861-62 (3d Cir. 1992). If cause is established, he must then show actual prejudice. Seeid. To
demondrate cause, Maxion “must show ‘ some objective factor externd to the defense’ which precluded

his compliance with state procedural rules. SeeLauriev. Shyder, 9 F. Supp.2d 428, 441 (D. Dd. 1998)

15T0 have ‘fairly presented’ aclaim, the petitioner must have submitted to the State court both the legal
theory and the facts that are “ subgtantialy equivaent” to those asserted in his federd habeas petition.
See Doctor, 96 F.3d a 678. The court finds that Maxion did not do this.
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(citations omitted). Maxion has not provided the court with any explanationas to why he did not include
the federa daim in his state motion for post conviction relief. See Stanley v. Lockhart, 941 F.2d 707,
709-10 (8th Cir. 1991) (finding that petitioner’s pro se status and limited educationa background failed
to conditute sufficient cause for hisdelay in timely filing an goped).

Since Maxionis unable to establishany externd factor sufficent to overcome his procedural defallt,
it isunnecessary for the court to consider whether he has suffered any prejudice. See, e.g., Coleman, 501
U.S. a 750-51; Finch, 2000 WL 52162, at *6; Laws v. Shyder, Civ.A.No. 95-579-SLR, 1996 WL
484835, at *3 (D. Dd. Aug. 7, 1996). Nevertheless, the court notesthat Maxion has offered no evidence
in support of his contention that the state procedural bar prejudiced hisdam. See Smith v. Murray, 477
U.S. 527, 533 (1986); Laurie, 9 F. Supp.2d at 151. The court will therefore dismiss clam three of
Maxion's petition and deny the rdlief requested.

2. Claim Eleven: Arrest Warrant WasInvalid

In this dam, Maxion argues that the Superior Court committed congtitutiona error because it
lacked jurisdictiondue to aninvdid arrest warrant. See First Amended Petition, at 18. AsMaxionadmits,
this claim was not presented to the state courts. Seeid. at 19 (dtating that “none of the above issueswere
ever raised in prior post conviction applications’). This claim is, therefore, unexhausted and cannot be
consdered by the court. See 28 U.S.C. § 2254(b)(1)(A); see also Lambert, 134 F.3d at 513 (dating
that “[i]t is axiomatic that afedera habeas court may not grant a petition for awrit of habeas corpusfiled
by a person incarcerated from a judgment of a Sate court unless the petitioner has first exhausted the

remedies available in the sate courts.”).

-12-



As noted above, however, Maxion is excused from the exhaustion requirement since there is no
avaldble stateremedy. See, e.g., Dd. Super. Ct. Crim. R. 61(i)(1) (stating that motionfor post conviction
relief may not be filed more thanthree years after convictionisfind); id. a Rule 61(i)(2) (precluding dams
not asserted in prior post conviction proceeding unless doing so is contrary to the interests of justice).
Given this, the court must next determine whether Maxion can meet the aforementioned cause and
prejudicetest beforeit can consider the meritsof hisdam. SeeSectionlVA1(b), supra. Maxion’ sexcuse
for hisprocedurd default isthat he found “newly discovered evidence” which includes the arrest warrant,
the police reports, and the “charge sheet” which he recently obtained from various sources. See First
Amended Petition, at 19. Maxion’s falure to obtain the information earlier does not make it “newly
discovered evidence’; Maxioncould have obtained it with* reasonable diligence’ at the time of hisvarious
state court motions for post convictionrdief. See28 U.S.C. 8 2244(b)(2)(B); cf. InreMinarik, 166 F.2d
591, 604 (3d Cir. 1999) (dating that petitioner is deemed to have know about dl facts discoverable with
“reasonable diligence’ and subjective unawareness is insuffident to conditute “cause’ to overcome
successive petition hurdle).  The court, therefore, will dismiss Maxion's deventh cdam and deny the
requested relief.

3. Claim Nine: I neffective Assistance of Counsel
This clam relates to the conduct of Maxion’strid counsd. Although he presentsit as one clam,

it is actualy comprised of four separate complaintsabout the actions of histrid counsd:*’ (a) filinganotice

The Third Circuit has stated that it impermissible for the court to “misread habess petitions

in order to split sngle clams and conduct a separate exhaustion andyses for each.” See Henderson v.
Frank, 155 F.3d 159, 165 (3d Cir. 1998); see also Brewer v. Williams 430 U.S. 387, 403 (1977).
The court, however, has not done so in this case since the facts of each part of clam nine could
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of appeal but then withdrawing it pursuant to Delaware Supreme Court Rule 26(d) (hereinafter “clam
9(a)"),*® (b) dlowing Lewisto give false statements to the police, the hospital, and to the court (hereinafter
“dam9(b)”), (c) dlowing Dr. Eberhardt to testify about DNA, something that is beyond the scope of her
expertise (hereinafter “clam 9(c)") and (d) falling to chalenge the indictment (hereinafter “daim 9(d)”).
Although he presented claim 9(c) to the Ddlaware Supreme Court, he did not assert dams 9(a), (b), and
(d). See Maxion V, 1994 WL 424138, at *2 & n.1 (stating that Maxion chalenged the admission of
expert tesimony “in conjunction with hisineffective assstance of counsd claim, not as aseparate ground
for relief”).

Although Maxion made general and vague dlegations regarding the ineffectiveness of his tria
counsel inhisvarious mations for post convictionrdief, he did not make specific mentionof falsetestimony
by Lewis or hisattorney’ sfallureto chdlenge the indictment. Seeid. (stating that Maxion’ sfirs motionfor
post conviction rdief “mere[ly] list[ed] conclusory dlegations of errors by his trid counsd”). As the
Respondents correctly note, “[t]he fact that Maxionwas complaining about some aspect of his attorney’s
aleged shortcomings. . . [ig] not aufficent to put the state courts on notice that he was complaining about

other aspects of his counsel’ s representation.” See Resp. Ans. Origind Petition, at 20; see also Wyldes

condtitute a separate and ditinct claim; the court has merely consolidated them for efficiency purposes.

BDdaware Supreme Court Rule 26(d) alows privately retained attorneys to withdraw without consent
of their clients. The court understands Maxion to be chalenging his attorney’ s ability to withdraw rather
than whether his attorney correctly followed the procedura requirements for doing so. This contention
has no merit; the Delaware Supreme Court has consistently gpplied Rule 26(d) to dlow attorneysto
withdraw over the objections of their clients. Furthermore, it gppears that Maxion’s counsdl followed
the proper procedure — he filed a notice of gpped and then notified his client of hisintention to
withdraw. Presumably, the Supreme Court dlowed him to do so. Maxion does not alege any
improprieties by the Delaware Supreme Court.
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v.Hundley, 69 F.3d 247,253 (8th Cir.1995) (dating that habeas petitioners must present state courtswith
same pedific dams of ingffective assistance made out in federal habeas petition). Maxion's fallure to
present claims 9(a), (b), and (d) to the state courts means that such claims are barred absent a showing of
cause and prgjudice. See Section IVAL(b), supra. Maxion has not provided any facts — or dlegations
— to suggest why he did not present the specific clams of 9(a), (b), and (d) to the state courts. Seeid.
Therefore, the court will dismiss these clams and deny the relief Maxion seeks.

B. Exhausted Claims

The Respondents agree that Maxion has properly exhausted clams 1, 2, 4, 5, 6, 7, 8, 9(c), 10,
12, 14 and 15. A determination of exhaustion, however, isbut thefirst epintheandyss. The court must
next inquire whether Maxion complied with the relevant state procedura requirements before it can turn
to the merits of the clams. See Caswell, 953 F.2d at 860 (finding that habeas court must determine
whether it “fairly gppears’ that state Supreme Court based its decison primarily on state law); see also
Coleman, 501 U.S. at 731-32 (stating that dlowingfederal habeas petitionersto proceed when procedural
default instate court isresponsible for absence of state remedieswould undermine principles of comity and
federaliam). A date court ruling resting on an adequate and independent state procedura ground will bar
federal habeas review abisent a showing of cause and prejudice by the petitioner. See Wainwright v.
Sykes, 433 U.S. 72, 81-82 (1977). Because Maxionfailed to comply withstate procedural requirements
and the Delaware Supreme Court rested its decisons on state law grounds, the court will dismiss his
remaining clams and deny the rdief he requests.

1 Claim One Improper Allen Charge
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The Delaware Supreme Court based its rgjection of this clam on Delaware Supreme Court Rue
8.1° SeeDd. S.Ct R. 8 (stating that “[o]nly questions that have beenfairly presented to the trial court may
be presented for review”). Since Maxion did not raise thisissuein the trid court, the Delaware Supreme
Court reviewed it for plain error on Maxion'sdirect apped. Seeid. The Ddaware Supreme Court found
that dthough there may have been* one questionable statement”, the charge, when taken inits entirely and
in context, did not deprive Maxion of a subgtantid right. See Maxion 1, 1992 WL 183093 at * 1.

Having identified the ground on which the Delaware Supreme Court rgjected Maxion'sclam —
Rule 8 —the court must next determineif it conditutes a“plain satement”, Harrisv. Reed, 489 U.S. 255,
263-63 (1989), that the decision rested on state procedural grounds and is, therefore, an adequate and
independent bass which bars federal habeasreview. See Ylst v. Nunnemaker, 501 U.S. 797 (1991).
Numerous courts in this digtrict have found that Delaware Supreme Court Rule 8 is an *adequate and
independent’” state ground which bars federa habeas review. See, e.g., Laurie, 9 F. Supp.2d at 453
(collecting cases); seealsoWonnumv. Kearney, Civ.A.No. 97-660-GM S, 2001 WL 173799, at * 3 (D.
Del. Feb. 15, 2001).

Aswiththe exhaustionrequirement, Maxionis excused fromstate procedural barsif he establishes

cause and actua prejudice after the state court refuses to hear his dam.® See 28 U.S.C. § 2254(a);

¥Maxion again raised the issue in alater motion for post conviction relief. The Dlaware Supreme
Court rglected the clam under Delaware Superior Court Criminad Rule 61(i)(4). See Del. S.Ct. Crim
R. 61(i)(4) (barring consgderation of clams dready adjudicated unless doing o iswarranted “in the
interest of judtice’). The Delaware Supreme Court found that Maxion failed to show reconsideration
was warranted and that the Superior Court properly denied the clam. See Maxion I1, 1994 WL
424138, at *1.

“Thereisdso a“fundamental miscarriage of justice” exception to sate procedura bars. For reasons
dready discussed, however, Maxion has falen far short of meeting this exception. See notel3, supra.
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Caswell, 953 F.2d at 861 n.7 (citing Coleman, 501 U.S. at 750-51). Toestablish‘cause’ Maxion must
show that “some objective factor externd to the defense” precluded compliance with state procedural
rules. See McClesky v. Zant, 499 U.S. 467, 493 *1991). For Maxion to establish prgudice, he must
demongtratethat the errors at tria “worked to his actua and substantia disadvantage’ and not merdly that
they “ created a possibility of prgudice” See Murray, 477 U.S. at 493-94. Maxion hasnot provided the
court with any explanation asto why he did not comply with the rdlevant state procedural rules? Since
Maxion has faled to show ‘cause’ for his procedura default, the court need not consider whether he
auffered any prgudice. See Coleman, 501 U.S. a 757; Miller v. Shyder, Civ.A.No. 96-187-GM S,
2001 WL 173796, at * 3 (Feb. 14, 2001) (dting cases). Giventheabove, the court will dismissMaxion's
first dam and deny the rdlief requested.
2. Claim Two: Denial of Fundsfor DNA Testing

Maxion argued — firg to the Superior Court and then to the Delaware Supreme Court — that the
tria judge erred in denying his request for DNA testing at the State’s expense. The Delaware Supreme
Court rgjected thisargument. See Maxion VI, a 151. Initsdecision, the Court stated that:

Thetrid record . . . unequivocdly reflects that no foreign hair, sperm, or blood samples

were recovered from the victim or her clothing, which could have been subject to DNA

testing for comparison with samplestakenfromMaxion. This information was presented

tothejury....InMaxion'scasetherecearly could have beenno prgudice from the lack

of DNA tedting as there were no samples recovered from the vicim which could have
been tested for comparison.

Z'Maxion may not rely on an unfamiliarity or any lack of awareness of the state procedura rulesto
establish ‘cause’. See Coverdale, 2000 WL 1897290, at *4 (citing cases). In any event, Maxion has
failed to dlege any reason which would meet his burden.
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Id at 151-52. The factud findings by the trid court —that there was no evidence collected whichcould be
used for genetic forendc testing — are presumed correct. See 28 U.S.C. § 2254(e)(1). The burden,
therefore, fdls on Maxion to prove the contrary by clear and convincing evidence. See Duncan v.
Morton, — F.3d —, No. 99-5551, 2001 WL 732014 (3d Cir. June 29, 2001) (ating Dickerson, 90
F.3d at 90).

Inhisfedera habeas petition— and throughout his numerous state mations for post convictionrelief
— Maxion provides no more than conclusory assertions that the State must have had the genetic materid
he sought but that he was prevented from testing it. Given itsduty in this case, the court will not repeat
the litany of facts which contradict such an accusation. See Maxion 11, 1994 WL 424138, at *2.
Maxion’ swildly speculaive dams regarding the State' s actions (or inactions) have no moresubstance now
than they did during his plethora of post conviction motions. Thus, his*bald and conclusory assertions’

warrant adismissa of hissecond daim.?? See Mayberry v. Petsock, 821 F.2d. 179, 185 (3d Cir. 1987).

Evenif Maxion was correct and the State found genetic materid but refused to give hmfundsfor

DNA tedting, hisdam would il fall. Maxionhascited no case or authority to support his argument that

In his First Amended Petition, Maxion appears to argue that the State violated his Fourteenth
Amendment right to due process by destroying a semen sample retrieved from Lewis. Thisclam, and
any implidt Brady clam, are little more than variations on the theme of claim 2. These other clams not
only suffer from the same defects as claim 2, but have the added problem of not being explicitly
presented to the Sate courts. Barring these types of claims on pure exhaustion grounds, however, may
be unnecessarily parsng Maxion’s argument. The court, therefore, rejects any clamsregarding a
failure to provide a semen sample to Maxion on any number of congtitutiona and federal grounds under
the above analyss.
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heis entitled to funds to conduct such testing. On the contrary, the Delaware Supreme Court explicitly
found that (1) the State is not required to provide funds for “every investigative service requested by
indigent defendants’ and (2) any fallureto do so did not prejudice Maxion. See Maxion VI, 686 A.2d at
151-52. Thisisa“plain satement” of date law.

Hndly, the court does not believe that federa law would requirethe Stateto provideMaxionfunds
for DNA tedting in this Stuation. Not only is an indigent defendant not entitled to dl tools a wedthier
defendant may buy, Ross v. Moffitt, 417 U.S. 600 (1974), but also independent DNA testing isnot a“
basic tool” necessary to launch ameaningful defense. See Ake v. Oklahoma, 470 U.S.68, 77 (1985);
Britt v. North Carolina, 404 U.S. 226, 227 (1971). Since the Delaware Supreme Court’ s statement
“was not contrary to, or involved an unreasonable application of dearly established Federd law, as
determined by the Supreme Court of the United States,” the court will dismiss Maxion's second clam and
deny therdief sought. See 28 U.S.C. § 2254(d).

3. Claims Four, Five, Six, Seven, Eight, Twelve, and Fourteen

The Respondentsadmit that Maxionexhausted his fourth (fallureto sequester jury), fifth (kidnaping
convictiononinauffident evidence), sixth (failure to disclose FBI reports on DNA testing results), seventh
(rght to speedy trid), eighth (trid court erred by not permitting cross examination of victim), twelfth
(improper application of state procedural rules) and fourteenth (improper expert witnesstesimony) clams.
See Resp. Ans. Origind Petition, at 15 (clams four through eight); Resp. Ans. First Amended Petition, at

5-8 (twelfth and fourteenth claims). Nevertheess, Maxion must demonstrate that he complied with the

Z\What the court has identified as claims twelve and fourteen are caled claims two and four by the
Respondents in their brief.
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relevant state procedura requirements. See Coleman, 501 U.S. at 731-32; Caswell, 953 F.2d at 860.
The court concludes that Maxion has failed to do so for each of the aforementioned clams.

The Delaware Supreme Court dismissedthe fourth, fifth, seventhand fourteenthdams by invoking
Delaware Superior Court Criminal Rule 61(i)(2).2* See Maxion |V, 1994 WL 397655, at *2; Maxion
[11, No. 10, 1994, at 3. The Delaware Supreme Court aso invoked Delaware Superior Court Crimind
Rule 61(i)(3) to deny Maxion’s sixth and eighth dlaims?® SeeMaxion |1, 1994 WL 424318, at *2. Itis
beyond dispute that Delaware Superior Court Criminad Rule 61(i) and dl its subsections congtitutes an
adequate and independent state law ground which precludefederal habeas review. See, e.g., Coverdale,
2000 WL 1897290, at * 3 (collecting cases); see also Section IVAL(b), supra.

In clam twelve, Maxion argues that the state courtserred in not gpplying Rule 61(i)(5) to excuse
his various procedural defaults. Under Rule 61(i)(5), the procedura bars of Rule 61(i)(1)-(3) are
ingpplicable to prevent the Delaware Supreme Court from exercising jurisdiction over “acolorable clam
that there was amiscarriage of justice because of a congtitutiond violaionthat undermined the fundamenta
legdlity, rdiability, integrity or fairness of the proceedings leading to the judgment of conviction.” See Ddl.

Super. Ct. Crim. R. 61(i)(5). Asthe court hasa ready discussed, Rule 61 is an adequate and independent

*Rule 61(i)(2) dedls with repetitive motions and states that “[a]ny ground for relief that was not
asserted in a prior postconviction proceeding . . . isthereafter barred unless consideration of the clam
iswarranted in theinterest of justice.” Since these clams were first asserted well after Maxion'sfirst
motion for post-conviction rdief, the Delaware Supreme Court applied thisrule.

Rule 61(i)(3) describes procedurad default and states that “[a]ny ground for relief that was not
asserted in the proceedings leading to the judgment of conviction . . . isthereafter barred unless the
movant shows (A) [clause for relief from the procedurd default and (B) [p[rg udice from aviolation of
the movant’srights.” The Delaware Supreme Court concluded that Maxion failed to timely raise the
issues and could not satisfy the cause and prejudice requirements.
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state procedural ground which precludes habeasreview. Just asthe court cannot review the state courts
application of Rule 61, it cannot review a state court’ sdecisionnot to apply Rue 61(i)(5).2 To the extent
that Maxionis asserting that the state court improperly applied Rule 61 in light of Delaware law, the court
is barred from congdering the daim.  See Rivera v. Shyder, Civ.A.No, 97-572-GMS, 2001 WL
173790, at *1 (D. Del. Feb. 13, 2001).7

As noted above, Maxion may overcome his various procedurd defaults under Rule 61 if he can
establishthe requisite amount of cause and actual prejudice. See Section IVB1(b), supra After reviewing
the record, the court concludesthat Maxion has failed to State any reason or point to any evidence which
would condtitute either cause or prgudice. Thus, the court is compelled to dismiss damsfour, five, SX,
seven, eight, twelve and fourteen and deny the relief Maxion seeks.

4, Claims 9(c) and Ten: I neffective Assistance of Counsel

The Respondents admit that daims 9(c) (trid counsdl dlowed testimony beyond scope of expert’s
expertise) and ten (gppd late counsd failed to raise issues requested by Maxion) are not exhausted. See
Resp. Ans. Origind Petition a 19. Y, asistrue withdl of Maxion' sother clams, he hasfailed to follow
the rdevant state procedural requirements. Furthermore, the court finds that the Delaware Supreme

Court’s andys's was not “contrary to, or involved an unreasonable application of, clearly established

A s the Respondents correctly note, “[t]he mere fact that a state supreme court has some discretion to
forgive procedurd defaults under Rule 61(i)(5) does not weigh againg the court’s plain Satement.” See
Resp. Ans. Second Amended Ptition, at 6.

2"Rule 61(i)(5)’ s catch al provision is smilar to the “fundamental miscarriage of justice exception”
aticulated in federd law. See McCandless, 172 F.3d at 260 (citing cases). Asthe court previoudy
discussed, Maxion has utterly failed to make such ashowing. See note 13, supra. Therefore, even if
the court were to reach the merits of the state courts' failure to gpply Rule 61(i)(5), it would reach the
same result.
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federal law as determined by the Supreme Court of the United States,” nor “was [the analysis| based on
an unreasonable determination of the factsinlight of the evidence presented inthe State court proceeding.”
See 28 U.S.C. § 2254(d).

The Delaware Supreme Court rgjected Maxion's firg ineffectiveness dam in his first maotion for
post conviction relief. See Maxion 11, 648 A.2d at 425. The Ddaware Supreme Court based itsholding
on the two prong test first announced in Srickland v. Washington, 466 U.S. 668, (1984). Thisisthe
correct standard under federd law. See, e.g., Williams (Terry) v. Taylor, 529 U.S. 362, 391 (2000).
Ingpplying the Strickland test, the Delaware Supreme Court stated “Maxion’s mere listing of conclusory
dlegations of errors by his counsal manifestly fails to establish that counsdl’ s representation fell below ‘an
objective standard of reasonableness and that there is a ‘reasonable probability that but for counsd’s
unprofessiond errors, the result of the proceeding would have been different.” See Maxion 11, 1994 WL
424138, at *2. Uponreviewing Maxion'sclams, the court concludes that the Delaware Supreme Court
correctly applied the Strickland test.

Moreover, Maxion' sfederal petitionundermineshis daims of ineffective assstance of counsdl. In
arguing that his gppellate counse was ineffective inclaim ten, Maxion states, “what . . . [counsdl] deemed
to be his professond judgment of the issues to be raised or advanced on Direct Apped, was a meritless
weak companion barred argument . . . because it was not first raised at [the] trial Court.” See Origind
Petition, a 25. Simply put, Maxion concludes that his appellate counsel was conditutiondly ineffective
merely because he decided not to raise the issues that Maxion deemed “the most Sgnificant.” Seeid.
Tactica choices do not riseto the leve of condtitutiona ineffectiveness. See, e.g., Duncan, 2001 WL

732014, at * 11 (ating Strickland, 466 U.S. at 690 ) (dating that “[S]trategic choices made after thorough
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investigation of law and facts rdevant to plausible options are virtudly unchdlengegble.”); Sstrunk v.
Vaughn, 96 F.3d 666, 670 (3d Cir. 1996) (concluding that “in a crimind defense, certain litigation
decisons are congdered fundamenta and are for the client to make.. . . al other decisonsfal within the
professond responshbility of counsd”) (internd quotations omitted). Not gppeding an issue because, in
the exercise of independent judgment, appel late counsel believed it was meritless or otherwise barred are
inherently strategic decisions that cannot be properly attacked under the Strickland test.

5. Claim Thirteen: Improper Denial of Motion for New Trial

In this daim, Maxion aleges that the Superior Court erred in denying his motion for a new tria
based on newly discovered evidence. Since Maxionraised thisdamin his seventh motion for state post
conviction relief, he has properly exhausted it. See Maxion V, 686 A.2d a 151. Despite this, Maxion's
cdam mug fall anceit merdy chdlenges date law.

Maxion’s motion for anew tria based onnew evidence was denied under state procedura rules.
According to Delaware Superior Court Crimind Rule 33, “[a motionfor anew trid based on the ground
of newly discovered evidence may be made only beforeor withintwo yearsafter find judgment.” See Ddl.
Super. Ct. Crim. R. 33 (emphasis added). According to the Delaware Supreme Court, Maxion's
convictionbecame find inAugust, 1992 when it “issued its mandate following Maxion' sdirect apped”.?®

See Maxion V, 686 A.2d at 151. Maxion filed amotion for anew trid in April, 1995 —well beyond the

The Delaware Supreme Court issued its order affirming the denia of Maxion’s direct apped by the
Superior Court on July 22, 1992. See Maxion |, 1992 WL 183093, at *1. The court questions
whether Maxion's conviction was find on this date or in August, 1992, as the Delaware Supreme
Court stated.  Indeed, the Delaware Supreme Court may have credited Maxion with afew more
weeks. Asdiscussed below, however, this difference isimmateria given the timing of Maxion's
mation. Seeinfra.
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two year limitation. Seeid. Sincethetime limitation of Rule 33 is “jurisdictiona and mandatory” under
Ddawarelaw, the Delaware Supreme Court properly denied Maxion’smaotionas untimdy. Seeid. (citing
cases). The court cannot grant habess relief for violations of state law short of violations of federa
condtitutiond law. See 28 U.S.C. § 2254(a), (d)(1); see also Estelle v. McGuire, 502 US. 62, 67-68
& n.2(1991) (emphasizing that in“conducting habeas review, afedera court islimited to deciding whether
aconvictionviolated the Condtitution, laws, or tregties of the United States’); Kontakisv. Beyer, 19 F.3d
110, 117 (3d Cir. 1994) (discussing Estelle). Since federa habeasrdief isunavailable for thisclam, the
court is compelled to dismissit and deny the requested relief.°
6. Claim Fifteen: Variance Between Indictment and Conviction

Maxion's Second Amended Petitionraiseswhat is properly considered hisfifteenthdamfor relief.
Put amply, Maxion argues that his rights under the Fourth, Sixth, and Fourteenth Amendments were
violated because he never received a prdiminary hearing for certain chargesin hisindictment. Although
this daim may be unexhausted,* the court will examine it to the extent that it relatesto adamthat Maxion
presented to the state courts in his eighth motion for post conviction relief. See Maxion V, 686 A.2d at

148-50 (dating that Maxion aleged prosecutorial and judicid misconduct since Superior Court lacked

#Even if the court were to examine whether Maxion's “ new evidence” warranted anew trid, hisclam
would il fail anceit conssts entirely of atrid transcript. See Maxion V, 686 A.2d at 150. Under
federal law, this type of evidence cannot be considered to grant habessrelief. See, e.g., Thorton v.
Taylor, Civ.A.No. 98-414-SL R, 2001 WL 641741, a *3 (D. Del. May 8, 2001) (articulating
rigorous five factor test before habeas court can grant new trid based on “newly discovered evidence’)
(citing cases); see also Section IVA2, supra.

3The Respondents argue that this daim is Smilar to his deventh daim for relief (invaid arrest warrant)
and is, therefore, proceduraly barred. The court agreesthat this claim is* substantidly smilar.” Out of
an abundance of caution, the court will not dismiss this clam on exhaugtion grounds.
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authority to convict him). Asmore fully discussed above, the Delaware Supreme Court’ sdismissal of this
dam under Delaware Superior Court Crimind Rule 61(i)(2) is an ‘adequate and independent’ state
procedural ground whichcannot be reviewed by the court. See Section VB3, supra. He hasdso faled
to demongtrate the requisite amount of cause and prejudice. See Section IVB1(b), supra.

Evenif the court were to overlook the significant procedural hurdles Maxionhasto overcome, his
dammug 4ill fall. 1t is axiomatic that the Fourth Amendment protectsindividuas fromextended restraint
of liberty following arrest in the absence of ajudicid determination of probable cause. See generally
Gerstein v. Pugh, 420 U.S. 103 (1975). Thereturnof anindictment by agrand jury is conclusive proof
of the existence of probable cause. Seeid. at 118 & n. 19; United Statesv. Suppa, 799 F.2d 115, 118-
119 (3d Cir. 1986). A conviction by a jury after a trid on those charges in the indictment renders any
problemor defect inthe charging indrument harmlesserror. See United States v. Lennick, 18 F.3d 814,
817 (9th Cir. 1994) (quoting Bank of Nova Scotia v. United Sates, 487 U.S. 250, 254-57 (1988))
(stating that “errorsinthe grand jury indictment procedure are subject to harmless error andyss unless the
sructura protections of the grand jury have been so compromised as to render the proceedings
fundamentdly unfar”) (interna quotations omitted).

Therecord inthis case reved s that the Superior Court conducted a preiminary hearing on charges
of first degree unlavful imprisonment and third degree unlawful sexud intercourse. The grand jury indicted
Maxionon charges of firs degree sexud intercourse, third degree unlawful sexua penetration, third degree
unlanvful sexud contact and firg degree kidnaping. The State filed a nolle prosequi as to the unlawful
imprisonment charge. Maxion wasthen convicted a trid by ajury of unlawful sexud intercoursein thefirst

degree and firs degree kidngping. There is nothing wrong with this ordinary and routine procedure of
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changing the charges a defendant faces. At minimum, such a procedure does not raise due process
concerns sufficient to warrant federa habeas relief.

Any resdua chdlenge Maxion may pose to the indictment or the Superior Court’sjurisdiction is
entirdly governed by Delaware law; the court cannot grant habeasrdief over thisdam. Cf. SectionlVB1,
supra. InMaxionV, the Delaware Supreme Court explicitly found that the Superior Court had jurisdiction
over the various fdony offenses Maxion was charged with violating. See Maxion V, 686 A.2d at 151.
The court cannot — and should not — review such ajurisdictiond determination. Indeed, doing so would
violate the essence of the principles of comity and federalism upon which the AEDPA is grounded.

Given the above, the court has no choice but to dismiss Maxion's fifteenth clam and deny the
sought after relief.

C. Certificate of Appealibility

Upon considerationof Maxion' spetition (including his First and Second Amended Petitions), the
court findsthat he has not made a substantia showing of adenia of acondtitutiond right. Further, the court
findsthat the congtitutiond issues raised in the petitionare not debatable among jurists of reason, adequate
to recelve encouragement to proceed further, or capable of being resolved inadifferent manner. See, e.g.,
Morrisv. Horn, 187 F.3d 333, 339 (3d Cir. 1999) (citing 28 U.S.C. § 2253(c)(1)(A)).

V. CONCLUSION

Despite having presented this court with an Originad Petition, a First Amended Petition, and a
Second Amended Petition, Maxion cannot gain habeasrelief under 28 U.S.C. 8 2254. The court believes
that deciding whether to issue “the greet writ” is an important task. However, in spite of the mountain of
briefs, appendices, transcripts and exhibits, Maxion' s petitionwhichisrepl ete withrepetitive, untimdy, and
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ill-considered claims warrants summary dismissal. For the reasons stated above, the court finds that
Maxion's claims are unexhausted, proceduraly barred, or otherwise fail on the merits. Therefore, it will
dismiss the petition in its entirety and deny the requested relief. Additiondly, the court finds thet there is
no probable cause to gppeal. The court will issue an appropriate order in conjunction with this

memorandum opinion.
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

EDDIE LEE MAXION, JR,,
Petitioner,
V. Civil Action No. 96-486-GMS
ROBERT SNYDER, Warden, and
M. JANE BRADY, Attorney Generd of the
State of Delaware,

Respondents.

S’ N’ N N N N N N N N N N N

ORDER

For the reasons stated in the court’s Memorandum Opinion of the same date, IT IS HEREBY
ORDERED that:

1 Maxion's petition for the issuance of awrit of habeas corpus (D.1. 3) is DISMISSED and
the relief requested is DENIED. !

2. A certificate of appedlibility shall not issue in accordance with 28 U.S.C. § 2253(c)(2).

Dated: Jduly 27, 2001 Gregory M. Seet
UNITED STATESDISTRICT JUDGE

$Maxion’s First Amended Petition (D.I. 24) and his Second Amended Petition (D.I. 33) are
incorporated by reference.



